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Taxes are a major topic of debate in Washington right now. Faced with a
massive federal deficit, some politicians have proposed raising taxes on individu-
als and businesses, despite the obvious negative effects of tax increases on eco-
nomic growth and job creation. Yet at the same time, some in Washington are
actually considering the creation of a new special interest tax break that will hurt
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economic growth, increase the deficit and fuel increased civil litigation.

The plaintiffs’ bar and its allies in Congress and the administration are push-
ing for the adoption of a nearly $1.6 billion tax deduction for trial lawyers who
take contingency fee cases. This proposed deduction would essentially provide a
U.S. government subsidy to plaintiffs’ lawyers to increase the number of frivo-
lous lawsuits.

For several years, the plaintiffs’ bar has been attempting to push this proposed
tax break through Congress. With Congress, so far, unwilling to act, plaintiffs’
lawyers have decided on a new approach and are now aggressively lobbying the
Treasury Department to bypass Congress and create the deduction through
administrative action.

The tax deduction would impose direct costs on the federal government and
American taxpayers. According to the Congressional Budget Office, this trial
lawyer subsidy would cost nearly $1.6 billion over ten years, all during a time of
record federal deficits.

But these direct costs represent just a fraction of the proposal’s potential dam-
age. The contingency fee tax break would, in effect, subsidize ever more costly,
frivolous litigation against American businesses. By some estimates, the tax
deduction could subsidize as much as 40 percent of the initial plaintiffs’
expenses for certain cases. With the federal government paying for such a large
percentage of the up-front costs of lawsuits, plaintiffs’ lawyers will be embold-
ened to take on the most speculative and frivolous litigation.

And in these troubled economic times, the last thing America needs is more
frivolous lawsuits. As a percentage of gross domestic product, the United States
spends more than twice as much on litigation as any other industrialized nation,
a cost that reached $254.7 billion in 2008 according to a report by Towers Perrin.

Much of this cost is borne by businesses that are forced to devote increasingly
scarce financial resources to fighting lawsuits instead of making new investment
and creating new jobs. According to a recent survey of small business owners
commissioned by the U.S. Chamber Institute for Legal Reform, 68 percent of
small business owners surveyed expect the number of lawsuits to increase in the
next five years, while over two-thirds say that they would have to reduce the hir-
ing of new employees, cut employee benefits or pass increased costs on to cus-
tomers if targeted by a lawsuit. By encouraging more lawsuits, enactment of the
proposed tax deduction would only increase the vast economic costs of the cur-
rent litigation system.

Supporters of the tax deduction claim that it would simply equalize the play-
ing field between plaintiffs and defendants, because defense firms and their
clients can deduct legal expenses from their federal taxes. But this argument
ignores the distinction between business expenses and loans, which the IRS does
not recognize as a deductible business expense.

When a plaintiff’s firm pays for the initial costs of litigation on a contingency
fee basis, it is essentially providing a loan to the plaintiff that will be repaid upon
the successful disposition of the case. Should a lawsuit not succeed in court, the
plaintiff’s lawyer can then deduct the bad loan as an expense. Of course, the
dirty little secret is that the vast majority of lawsuits result in some sort of settle-
ment — even if the defendant has done nothing wrong.

Many state legal ethics rules specifically prohibit lawyers from providing
financial assistance to clients because a conflict of interest could arise if lawyers
become the driving force behind a lawsuit and put their own financial interests
ahead of their clients’ interests. As a result, the accepted practice is for contin-
gency fee lawyers to pay for the costs of litigation through what is effectively a
loan to the client paid back at the end of a successful case.

The plaintiffs’ bar and its congressional allies also cite a 1995 Ninth Circuit
Court of Appeals ruling, Boccardo vs. Commissioner, that held that lawyers rep-
resenting clients in gross fee contingency cases were not extending loans to
clients and could treat litigation costs as a deductible business expense. But this
interpretation of the law has been rejected by other courts of appeals as well as
by the IRS, which in 1997 issued a memorandum explicitly instructing its
employees to reject the Boccardo interpretation except in the nine states covered
by the Ninth Circuit.

For these and other reasons, the proposed trial lawyer tax deduction advances
bad public policy and should be rejected by all who support sound government
finances, strong economic growth and the success of American businesses. But
the plaintiffs’ bar is not giving up without a fight. It is crucial that the business
community stand together and oppose this costly proposal that will increase friv-
olous litigation and decrease economic growth and job creation.

Lisa A. Rickard
President, US Chamber Institute For Legal Reform

Steven A. Newborn — WEIL, GOTSHAL & MANGES LLP

Thomas H. French — WILLKIE FARR & GALLAGHER LLP

CORPORATE COUNSEL ADVISORY COMMITTEE
Northeast Area

Howard J. Aibel
Retired Executive Vice President and Chief Legal
Counsel, ITT CORPORATION and currently Arbitrator
and Mediator of Commercial Disputes

Sigmund R. Balka
Vice President and
General Counsel, KRASDALE Foops

James T. Breedlove
Senior Vice President, General Counsel and
Secretary, PRAXAIR, INC.

Allen R. Bromberger
Executive Director, POWER OF ATTORNEY

William D. Cotter
Vice President, General Counsel and Secretary
Vista CAPITAL LLC

Lee Cushman
Executive Director, WESFACCA

Paul Dacier
Senior Vice President and General Counsel
EMC CORPORATION

Sean C. Delany
Executive Director
LAWYERS ALLIANCE FOR NEW YORK

William L. Ellis, Jr.
Senior Counsel,
MCKENNA LONG & ALDRIDGE LLP
Retired Senior Vice President, General Counsel
and Secretary
DIAGEO NORTH AMERICA, INC.
Former President of THE CORPORATE BAR

John C. Fast
Joint Managing Director
DRAGOMEN
Kenneth C. Frazier
Executive Vice President and General Counsel
and President, Global Human Health
MERcK &. Co., INC.

George S. Frazza
Retired General Counsel, JOHNSON & JOHNSON

Sophia J. Gianacoplos
Executive Director, NEW YORK COUNTY LAWYERS
ASSOCIATION

Sharon Cohen Gold
Counsel, BREWSTER WALLCOVERING COMPANY. and
Former President of the NORTHEAST CHAPTER
ASSOCIATION OF CORPORATE COUNSEL-AMERICA

Robert S. Gorin
Senior Vice President, General Counsel and
Secretary, W.R. BERKLEY CORPORATION (Retired)

Thomas A. Gottschalk
Senior Vice President & General Counsel
GENERAL MOTORS CORPORATION (Retired)

N. Michael Grove
General Counsel,
COMSTELLAR TECHNOLOGIES, INC.

Robert L. Haig
Former President of NEW YORK COUNTY LAWYERS’
AssocIATION and member of KELLEY DRYE &
'WARREN LLP

Andrew D. Hendry
Senior Vice President, General Counsel & Secretary
COLGATE-PALMOLIVE COMPANY

R. William Ide ITT
Partner
MCKENNA LONG & ALDRIDGE LLP
Board of Directors, AFC ENTERPRISES

Peter M. Kreindler
Senior Vice President and General Counsel,
HONEYWELL INTERNATIONAL INC. (Retired)

Frank M. Lesher
Executive Vice President and General Counsel
SoNY CORPORATION OF AMERICA (Retired)

E. Nobles Lowe
Retired General Counsel,
WESTVACO CORPORATION

E. Robert Lupone
Senior Vice President, General Counsel
& Secretary
SIEMENS CORPORATION

William B. Lytton
Senior Counsel, DECHERT

David S. Machlowitz
General Counsel, MEDCO HEALTH SOLUTIONS, INC.

Jay Meltzer
Managing Director, KWATCHER LEGAL CONSULTING

Sam Scott Miller
Formerly Senior Vice President and
General Counsel of PAINE WEBBER GROUP INC.,
member of ORRICK, HERRINGTON & SUTCLIFFE,
designee of THE ASSOCIATION OF THE BAR OF THE
City OF NEW YORK

Roger M. Moak
Executive Vice President, General Counsel
and Corporate Secretary,
RIsK ENTERPRISE MANAGEMENT
LiMITED (REM®) (Retired)

Richard E. Mulroy, Jr.
Senior Vice President and General Counsel,
MONY (Retired)

Francis C. Poli
Executive Vice President, General Counsel
and Secretary
COHEN AND STEERS, INC.

Steven P. Reynolds
Senior Counsel,
TEXAS INSTRUMENTS INCORPORATED

Thomas L. Sager
Senior Vice President and General Counsel
DuPont Legal
E.I bu PONT DE NEMOURS & COMPANY

Stevan A. Sandberg
President,
STAUBACH ADVISORY SERVICES

Barbara Ann Sellinger
Vice President and General Counsel
GETTINGHIRED.COM

William K. Slate, IT
President, AMERICAN ARBITRATION ASSOCIATION

David W. Smith
President, AMERICAN SOCIETY OF CORPORATE
SECRETARIES

James Tallman
President and CEO, DATACERT, INC.

Lynne J. Tomeny
Deputy General Counsel, TEREX CORPORATION

David J. Walsh
Executive Vice President & Corporate Counsel
Swiss RE LIFE & HEALTH AMERICA INC.

Craig H. Weaver
Director and Corporate Counsel
AVAYA INC.

John C. Weber
General Manager, TYMETRIX

Lisa Whitney
Vice President and General Counsel,
NAUTICA ENTERPRISES, INC.

Wendell L. Willkie, IT
Senior Vice President and General Counsel,
‘WESTVACO CORPORATION

William Wise
Partner
HoLLAND & KNIGHT LLP

Teri Wilford Wood
Associate General Counsel,
IBM CORPORATION

Paul E. Yestrumskas
Vice President, General Counsel and Secretary
PLAYTEX ProODUCTS, INC.

David Zarfes
Executive Vice President, General Counsel and
Corporate Secretary
Cap GEMINI ERNST & YOung, U.S. LLP

Steven Zeidman
Executive Director, FUND FOR MODERN COURTS



